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I. Introduction
Although international conventions on trafficking go back to 1904 with the International Agreement for the Suppression of White Slave Traffic, the institution of the European Union and the UN have addressed the issue more repeatedly since the mid-1980s. However, Haynes
 argues that little progress was made. The Experts Group Report from 2004 however, is an exceptional document because of its explicit emphasis on human rights.
In 2003, the European Commission set up the Experts Group on Trafficking in Human Beings as a consultative group.
 The Group had to submit to the Commission a report presenting the Group’s opinions on the recommendations set out in the Brussels Declaration
. The experts were government officials, NGO representatives and academics. Additional experts were invited by the Experts Group, among which one was an ILO representative. Between September 2003 and November 2004, the Experts Group had eleven meetings. A draft report was put on the website of the Commission and was subsequently discussed during a special workshop. The report was published in December 2004.

For those familiar with policy texts on trafficking from international institutions such as the European Parliament, European Commission and the UN, the Experts Group Report formulates positions and arguments that, although previously advocated by NGOs
 and academics
 working on the topic, come over as novel and progressive compared to the discourse one usually finds on counter-trafficking.

In this paper, I submit that the sense-making one finds in the Experts Group Report on human rights and trafficking is not just a new step continuing previous sense-making on the topic. Rather, I develop the argument that the Experts Group Report represents a new paradigm on how human rights relate to trafficking and hence to counter-trafficking. This new paradigm, which I will call the Cosmopolitan paradigm includes a significant breach from previous documents on a number of aspects, including forms of exploitation, reasons to fight trafficking, the definition of trafficking and even the relevant actors to trafficking and counter-trafficking.

The paper is structured as follows. In the next, second section, I distil four essentials of the Experts Group Report based on what the Experts Group puts emphasis on in the preamble to the report and their recommendations. After that, in section three, I retrospectively look to what extent these four essentials can be found in the UN Protocol on Trafficking from 2000 and in two Communications from the European Commission from 1996 and 1998. I do this in the reversed historical order, first comparing the Experts Group essentials to the UN Protocol and then to the two communications, so that it is much clearer to see when shifts in sense-making occurred. The fourth section uses the findings from the comparative analysis to sketch out two paradigms for sense-making on human rights and trafficking – a Westphalian paradigm and a Cosmopolitan paradigm – to be distinguished from one another in their conceptualisation of who holds responsibilities for human rights, what the relation is between human rights and trafficking, what counter-trafficking consists of, who performs counter-trafficking actions and the underlying ethic. In the final, fifth section, I comment on the potential implication of this paradigm shift for the practice of counter-trafficking.

II. The essentials of the Experts Group Report

This section attempts to distil the essentials of the Experts Group Report. It does so by taking the preamble and the executive summary of the report as a representation of what the authors of the report want to bring to our attention. A deeper look at the argumentation developed in the report will be used in the following section in order to make clear to what extent and on what issues the Experts Group Report differs compared to previous landmark policy documents and conventions on trafficking.

The ‘Experts Group on Trafficking in Human Beings’ was called for in the Brussels Declaration on Preventing and Combating Trafficking in Human Beings
 and was set up as a consultative group by the European Commission.
 Its mission was to form an opinion on the ‘validity and performance of standards and best practices of the counter-trafficking policy at the national and international levels’
. The Brussels Declaration stressed that human rights must be put ‘at the front’ in responding to the trafficking phenomenon.
 Hence the Experts Group – comprised of government officials, academics, NGO workers – was given the task to formulate what ‘putting human rights at the front’ would imply for policy makers.

Four distinct points are emphasized in that regard. The first is that the Experts Group finds it very important not to overemphasize the aspect of prostitution in the trafficking phenomenon:

It is well known that in particular the issue of prostitution is extremely sensitive and that very different positions exist on this issue […] Our choice has been to recognise, respect and accept the different positions and not allow them to take over.

Further stressing their independence from the institutional decision making structures of the EU and other politicized IGOs, the report states that

The discussions in the Group have been guided by both a clear view of the political realities we face as well as by the need to think beyond those realities […] Moreover, reality can take different shapes, the political reality and the reality of trafficked persons. We have tried to stay close to the reality of trafficked persons. We also considered it our task, as an independent group of experts, to keep governments to their commitments and not to be afraid of saying what should be done.

These two statements about the independence of the Experts Group can be read as making a claim about previous policy documents and declarations on the trafficking. In that sense, the report claims that previous texts are tainted by positions with regard to prostitution. Furthermore, by making a distinction between the political reality of trafficking and the reality of trafficked persons and by explicitly stating that the report is written with the latter in mind, the report claims that previous texts are tainted by political interests other than the human rights of trafficked persons. I will come back to this in the next section, but it is important to note here that the report resonates with scholarly critique on counter-trafficking policies.

A second essential point in the Experts Group Report is the stipulation of a human rights perspective as a normative framework for developing and evaluating policies addressing trafficking. The report states that

From a human rights perspective, the primary concern is to combat the exploitation of human beings under forced labour or slavery like conditions, no matter whether such exploitation involves a victim of trafficking, a smuggled person, an illegal migrant or a lawful resident.

Here, the report warns us for confusion with regard to the finality of policy making. It states that the analytical distinctions we can make on immigration modalities such as residence status or method – cf. the distinction made between trafficking and smuggling in the UNTOC (2001) – should not blur our focus as to what needs to be combated in counter-trafficking. Recently, McCreight
 has argued that illegal migration should not be punished, but also that because trafficking is both a transnational and an international crime, and smuggling is only a transnational crime, the EU approach in combating them should be different. Gallagher writes that ‘the development [through the UNTOC] of agreed definitions of trafficking and migrant smuggling is a true breakthrough’ because by ‘incorporating a common understanding of trafficking and migrant smuggling into national legislation, states parties will be able to cooperate and collaborate more effectively than ever before.’
 Haynes too argues that ‘in order for anti-trafficking initiatives to be effective, politicians must make the eradication of trafficking and the protection of trafficked persons into a prioritized goal, distinct from the elimination of smuggling or the tightening of border controls.’
 However, Aronowitz
 (2001) shows that the definitions are difficult to apply, as does Obokata, who argues that the analytical distinction justifies different approaches by states to deal with two presumably distinguishable acts.
 The result is that those who are identified as trafficked are seen and treated as victims, while those identified as smuggled are more likely to be treated as criminals. However, observing the experiences of those smuggled Obokata claims that ‘many of those smuggled open to exploitation after they reach their destination.’

In line with the position of Aronowitz and Obokata the Experts Group Report points out that from a human rights perspective, distinct policies justified by analytical distinctions should nevertheless be focused on the same concern, namely to combat exploitation of human beings under forced labour or slavery like conditions. The report suggests that such blurring has occurred because

Up till now, States have concentrated predominantly on measures in the area of crime control and migration policies, rather than on victim assistance and protection. To effectively tackle trafficking, this imbalance needs to be redressed. We consider this to be a key issue.

The report further suggests that

Member States should adequately criminalize any exploitation of human beings under forced or slavery like conditions, independent of whether such exploitation concerns a “victim of trafficking”, a “smuggled person”, an “illegal migrant” or a “lawful resident”.

Not only is more attention and action needed in the area of assistance and protection for instrumental reasons – to effectively address trafficking – it is, according to the report and further also noted by Chuang
, also part of the obligations that States have under international human rights law. Making this more concrete, the report states that

Trafficked persons should have access to adequate remedies, including assistance, protection and compensation, regardless of their willingness or capacity to testify against their traffickers.

Hence the report claims that, first, previous policy making has neglected assistance and protection to trafficked persons, and second, that the little attention and action into that area is mere instrumental to policing and prosecuting from a national security perspective. In contrast to that, the Experts Group Report prescribes that

Security policies should take into consideration both the protection of national borders and the protection of the individual. Human security should be an integral part of governmental security policies (Experts Group Report, 2004: 11).

The third essential point of the report is that it expands the notion that strategies and methods of counter-trafficking must be in accordance with human rights norms – one should not violate human rights while seeking to stop practices that lead to the violation of other human rights. More precisely, the report states that counter-trafficking strategies

also should not undermine or adversely affect the human rights of the groups affected, such as trafficked persons, (female) migrants, refugees and prostitutes.

Hence, not only must concrete counter-trafficking actions not violate human rights norms, also the side effects of these actions and the policies that comprise them must not undermine human rights. In order to evaluate this, the Experts Group proposes to develop a ‘human rights assessment model’. In addition, there should be a legally binding EU instrument laying down ‘minimum standards of treatment to which all trafficked persons would be entitled’.

The fourth essential point made in the report is that 

Given the complexity of the issue and the interconnectedness of the different factors that feed and maintain trafficking, a holistic, multi disciplinary and integrated approach is needed.
 

What the Experts Group mean by this is not only that addressing trafficking must be done in a balanced way between empowerment strategies and repressive crime control strategies while avoiding unintended and undesirable side effects, but also that this should rely on

Cooperation and coordination between all concerned actors and stakeholders, including law enforcement agencies, non governmental organisations, labour organisations and other relevant civil society actors.

What the report seems to suggest is that addressing trafficking must not solely consist of actions performed by the state or agencies representing the state, but also by NGOs and other civil society actors. The responsibility of the state then is to coordinate the cooperation of various societal actors. Such multidisciplinary cooperation is relevant in monitoring the balanced approach, but also in the area of prevention:

Prevention is not only an issue for countries of origin, but also for countries of destination. Prevention is primarily the responsibility of States, in cooperation with local authorities, international and non-governmental organisations, the business sector, labour unions and private citizens.

Now that we have distilled the four essentials of the Experts Group Report through what the report puts forward as distinctive elements in its approach, the following section aims to make clear to what extent and on what issues the Experts Group Report differs compared to previous landmark documents relevant to European counter-trafficking policy.

III. A retrospect on what is missing in previous policy texts

To summarise, the four essentials of the Experts Group Report were:

1. resist overemphasizing prostitution as a field of exploitation,

2. to put human rights at the front of policies to combat trafficking which implies that from a human rights perspective, the focus of counter-trafficking must be the exploitation of human beings under forced labour or slavery like conditions,
3. the need for a human rights assessment model taking into account side-effects of counter-trafficking strategies and laying down minimum standards of treatment in an unconditional way,
4. to foster multidisciplinary cooperation between state, NGOs, labour unions and other civil society actors including the business sector and private citizens.
In this section I will try to find out to what extent these essentials are already present in the UN Protocol on trafficking
, the 1998 Communication from the European Commission (from now on the 1998 communication)
 and the 1996 Communication from the European Commission (from now on the 1996 communication)
. I will do so retrospectively, first comparing the Experts Group Report (2004) with the UN Protocol (2000) and then with the two communications from the European Commission (1996 and 1998). Comparing in a reversed historical order allows a better evaluation of the most recent document (the Experts Group Report) – which is the aim of this paper – because starting with the older document would pin the analysis down to the essentials of that older document. The comparison is structured according to the four essentials summarised at the beginning of this section. At the end of this section, I summarise the analysis in table 1.

The UN Protocol on Trafficking

With regard to the first essential of the Experts Group Report, resisting an overemphasis on prostitution, article 2 of the UN Protocol states that a purpose of the protocol is ‘To prevent and combat trafficking in persons, paying particular attention to women and children.’ 
 Article 3 then offers a definition of trafficking:

“Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of other or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs

We see that prostitution and other forms of sexual exploitation is explicitly mentioned as a possible purpose of trafficking, but so are other forms of exploitation. As such, there is no overemphasis on prostitution. We see that the Experts Group Report acknowledges this in its preamble:

The [UN Protocol] definition covers all forms of trafficking into sexual exploitation, slavery, forced labour and servitude. Furthermore, it makes a clear distinction between trafficking and prostitution as such.

Indeed, the UN Protocol states that prostitution can be a purpose of trafficking which implicates that it is distinct from trafficking. The Experts Group Report makes an effort in digging up that implication, for example in its recommendation 67:

[…] all anti-trafficking training programs contain […] the difference between prostitution and trafficking

But also in its discussion on the relevance of coercion:

Especially in relation to the purpose of “exploitation of the prostitution of others or other forms of sexual exploitation”, the element of coercion within the definition is particularly useful to distinguish that it is the coercive conditions which give rise to it falling under the Trafficking Protocol, rather than the type of work or services itself.

A footnote is then added explaining that the same goes for the removal of organs: not the removal in itself should be considered as relevant to trafficking, but the coercive removal. Hence, compared to the UN Protocol, the Experts Group has emphasised that prostitution relates to trafficking in precisely the same way as other forms of work or services might relate to trafficking. Even though the Experts Group Report adds nothing new, it does point out the full implication of what might be overlooked in the UN Protocol.

With regard to the second essential, namely that human rights must be at the front, the preamble of the UN Protocol declares that effective action with regard to trafficking must include measures to prevent trafficking, punish traffickers and protect the victims of trafficking, ‘including by protecting their internationally recognized human rights’.
 The preamble further states that it is concerned that since there is no universal instrument that addresses all aspects of trafficking in persons, ‘persons who are vulnerable to trafficking will not be sufficiently protected’.
 Thus, the UN Protocol aims at filling that gap. This is important as the UN Protocol suggests that it is only through its existence that protection will be adequate whereas prevention and punishment might well be realised through already existing documents and instruments. The implication is that the UN Protocol acknowledges an imbalance between prevention, prosecution and punishment, and protection.

Further, on the claim that the focus must be on the exploitation of human beings under forced or slavery like conditions, the Experts Group Report contains a passage that takes up the issue of definition.
 While acknowledging the value and importance of a worldwide recognised definition of trafficking, the report sees a number of problems with regard to the working and use in practice of the UN Protocol definition. A first problem concerns the element of movement and the distinction between trafficking and smuggling. The report explains that smuggling relates primarily to the protection of the state against illegal migration while trafficking relates to the protection of the individual person against exploitation and abuse. Hence the distinguishing criterion is the existence of a victim.
 The problem is that smuggled persons are often victims too of human rights violations and moreover, at the time of movement it is often unclear whether a person is being smuggled or trafficked since it is quite possible that neither the victims nor border officials ‘know the purpose for which the person is moving, nor the ultimate conditions they will find themselves in.’
 Also, the UN Protocol does not require trafficking to be cross border movement. Hence, counter-trafficking measures cannot focus on movement.

With regard to the element of coercion in the UN Protocol definition, the Experts Group Report argues that the notions of slavery, slavery like practices and forced labour include a lack of consent and that hence adding the element of coercion is not necessary in most cases. But it adds that doing so is nevertheless useful ‘in highlighting the forced labour or slavery like outcome, and to distinguish it from unpleasant harmful or exploitative working conditions. The Exports Group remains worried as to the difficulty this raises on where to draw the line on what working conditions need to be addressed by labour law and what by criminal law.
 Another difficulty lies in the fact that the notion of coercion as lack of consent requires for each individual act that we ask the question whether or not a decision was a free one, and also that ‘the consent of the victim must have been given with respect to all relevant circumstances of the act.’
 Only then is consent legally recognizable.

The Experts Group Report also takes issue with what it calls ‘the false distinction between “innocent” and “guilty” victims’ as another problem attached to the UN Protocol emphasis on the aspects of movement and coercion. Here it becomes clear what the Experts Group means when it says it takes the side of the trafficked person.
 The Group states that there is a tendency, in particular when it comes to trafficking for the purpose of sexual exploitation, to regard “innocent” or “real” victims those who can prove that they were forced to become a prostitute, whereas the “guilty” ones are ‘those who were engaged in prostitution before’.
 The distinction is problematic because the implication is that only the former “deserves” protection and assistance. The Group states that in such an interpretation

The element of coercion is falsely understood as to refer solely to the way a woman entered prostitution (as a result of coercion or of her own decision), and not to the coercive or slavery like conditions she may subsequently be subject to.

The report further argues that

Many acts of force or coercion will already be clearly defined criminal acts in domestic law (for example rape, assault, theft, obtaining goods or services by deception). As individual offences, without the forced labour or slavery like outcome, they add nothing to the trafficking context.

That is the reason why the Experts Group regards the elements of movement and coercion only as acts that enable the forced labour or services to occur. The Group argues that the human rights violations that the UN Protocol seeks to tackle are the forced labour and services rather than illegal migration or smuggling, or forms of force or coercion, or mere exploitative working practices. Such is the right interpretation of the UN Protocol, according to the Experts Group:

From a human rights perspective, there is no reason to distinguish between forced labour and services involving “illegal migrants”, “smuggled persons” or “victims of trafficking”.

And hence, the emphasis in the Experts Group Report that policy interventions should focus on the forced labour and services, is based on a particular reading of the UN Protocol. A reading that is necessary, according to the report, if we are to bring clarity to the current confusions of the UN Protocol definition for those working in the field.

With regard to the need for a human rights assessment model and minimal standards – the third essential – we can find those assertions in an embryonic form in the UN Protocol in many places throughout the document. For example:

[the purpose is] to protect and assist the victims of such trafficking, with full respect for their human rights;

[…] each State Party shall protect the privacy and identity of victims

Each State Party shall consider implementing measures to provide for the physical, psychological and social recovery of victims

Each State Party shall consider adopting legislative or other appropriate measures that permit victims of trafficking in persons to remain in its territory, temporarily or permanently, in appropriate cases.

The training should also take into account the need to consider human rights

However, the position taken by the Experts Group is more firm and explicit. In order to note the contrast, it is useful to look at the different wording used in the UN Protocol to describe what states should do with regard to victim assistance. When it comes to taking measures that provide to victims information on relevant court and administrative proceedings and measures that assist victims to witness or present their views or concerns at different stages of criminal proceedings against the traffickers, then

Each State Party shall ensure that its domestic legal or administrative system contains measures (…(

But when the issue is about implementing measures to provide to the victims physical, psychological and social recovery, then

Each State Party shall consider implementing measures (…(

Also, when the UN Protocol takes on residence permits for victims,
 the wording used is that states should ‘consider’, not ‘ensure’. This is quite different from the reasoning of the Experts Group. In an opinion paper as an annex to the report, the Experts Group states that

Granting a reflection period, followed by a temporary residence permit, including corresponding rights to trafficked persons – regardless of whether the trafficked person is able or willing to give evidence as a witness – assists Member States in the obligation to protect the human rights to trafficked persons and not to treat the trafficked person exclusively as an instrument for the prosecution.

That statement is almost a classroom example of Kant’s second formulation of the categorical imperative, which reads as follows: Act in such a way that you treat humanity, whether in your own person or in the person of any other, always at the same time as an end and never merely as a means.
 We see that the Experts Group is of the opinion that residence permits should be granted to victims of trafficking because they are victims of trafficking, not because they are victims of trafficking who are contributing by witnessing or giving information in the prosecution efforts of the state. The UN Protocol says that states need to ensure that victims can contribute to the prosecution of traffickers but also that states should only consider offering assistance and residence permits to victims because they are victims. From a Kantian perspective, the UN Protocol takes an instrumental stance on issuing residence permits – only when victims are able or willing to assist the state in the prosecution of traffickers. The Experts Group however takes a categorical stance, as residence permits and other forms of assistance ought to be offered to victims regardless of whether or not they are able or willing to assist the state in prosecuting traffickers, but because the state has a duty to protect their human rights.

The position of the Experts Group is consistent with its stance on what counter-trafficking policies should focus on (the second essential), namely the outcomes of trafficking, being the exploitation of human beings under forced labour or slavery like conditions, rather than the elements of movement and coercion. It is because people have been exploited under specific conditions that they are entitled to assistance – not as retribution but as protection of their rights that were breached in the exploitation. The position also sheds light on the Experts Group opinion that current counter-trafficking strategies show an imbalance towards crime control and migration policies leaving victim assistance and protection insufficiently addressed.
 The conclusion is then that the UN Protocol does not redress that imbalance and that even though it contains elements of a human rights assessment and minimal standards in an embryonic form, the Experts Group Report advocates these elements not only gradually stronger, but also does it in a morally distinct way, namely as a categorical duty rather than a hypothetical one.

With regard to the fourth essential of the Experts Group Report, stressing the need to foster a multidisciplinary to counter-trafficking, the UN Protocol also gives attention to that dimension:

Policies, programmes and other measures (…( shall, as appropriate, include cooperation with non-governmental organizations, other relevant organizations and other elements of civil society.

The training (…( should encourage cooperation with non-governmental organizations, other relevant organizations and other elements of civil society.

The only difference seems to be that the Experts Group Report specifies a bit more what ‘other relevant organizations’ might be, namely local authorities, the business sector, labour unions and private citizens.
 But this does not seem to amount to a substantial difference between the two documents.

The 1996 and 1998 Communications from the European Community

In November 1996, the European Commission published a Communication on trafficking with the purpose to promote a coherent European approach to the issue, and seeking to identify concrete and rapidly achievable proposals. The Communication of December 1998 was a response to a request by the European Parliament to report back before the end of 1998 on the progress made in relation to the 1996 communication. It presents the actions already achieved or underway as well as recommends a number of new initiatives.

The 1996 communication is entitled ‘On Trafficking In Women For The Purpose Of Sexual Exploitation’.
 The communication is explicitly defined trafficking as an issue of sexual exploitation:

The Communication defines trafficking as the transport of women from third countries into the European Union (including perhaps subsequent movements between Member States) for the purpose of sexual exploitation.

The 1998 Communication confirms that definition, but broadens it, albeit merely broadening the notion of sexual exploitation beyond prostitution:

The Commission considers that this definition, although not perfect, covers the key elements of trafficking in women. However it is important to take into account new developments by including also women who are trafficked abroad and forced to perform other forms of commercialised sex than prostitution, as well as women who are forced into marriage for the purpose of sexual commercial exploitation.

Furthermore, the 1998 Communication states as a first objective of that communication to be

To assure that the question of trafficking in women for sexual exploitation remains high on the political agenda of the EU

By that we can understand that with regard to the first essential of the Experts Group Report – to resist overemphasizing prostitution as a field of exploitation – the conceptual distance is bigger between the Communications by the European Commission and the UN Protocol than between the UN Protocol and the Experts Group Report. 

With regard to the second essential of the Experts Group Report of putting human rights at the front of counter-trafficking strategies and of focussing on the exploitation of human beings under forced or slavery like conditions, the 1996 Communication appears to set out on that path:

Any initiative to combat this form of international organised crime must devote central attention to the devastating effect it has on the victims.

However, when it comes to propose concrete measures, this ‘central attention’ amounts to nothing more than information campaigns on ‘the risks of exploitation which illegal immigration presents’
, and offering a programme for ‘training, exchange and cooperation in the field of identity documents’
 because ‘migration issues (…( play an important role within the general pattern of the trafficking phenomenon’
.

The 1998 Communication also contains wording on the centrality of human rights:

Priority for any policy in this field should be the attention to the help and support to the victims of this serious and degrading violation of human rights.

But here too, concrete measures take the form of awareness raising on the existence of trafficking in women,
 and on migration related issues because they ‘are of great importance in combating trafficking in human beings’
.

The conclusion is that the 1996 and 1998 communication solely focus on the element of movement in trafficking, that the UN Protocol adds the elements of coercion (allowing it to go beyond sexual exploitation) and forced labour exploitation, and that the Experts Group Report disregards movement and coercion as central elements of trafficking in favour of the element of exploitation under conditions of forced labour and slavery like practices.

Regarding the need for a human rights assessment model and a binding list of minimal standards of treatment, the 1996 communication contains clear statements as to what its position is:

The Commission supports the principle of a permit of stay, both to combat traffickers and to protect victims (…( at least (to( cover judicial proceedings against traffickers.

The Commission considers it imperative that agreement is reached on the following key issues:

the need for measures which will encourage and help victims of trafficking to report offences, particularly special arrangements for reception and provision of assistance;

(…( arrangements are required for dealing with protection of witnesses which could apply to victims of trafficking and which involve NGOs who provide assistance for victims;

This leaves no doubt about the instrumental view the European Commission takes in their 1996 communication. This is reconfirmed in the 1998 communication. Having acknowledged that often victims of trafficking are in an illegal situation in the host country, the communication states that member states must ensure that victims

are available where required by the Member State’s criminal Justice system to give evidence in any criminal actions, which may entail provisional residence status in appropriate cases.

There is another passage in the 1998 communication that comes over as quite peculiar when one starts off from the Experts Group Report:

In its 1996 communication, the Commission supported the principle of delivering a temporary permit of stay in the case victims are prepared to act as witnesses in judicial proceedings. It wishes now to go one step further and is prepared to present in 1999
 a formal proposal for legislative action in this field, taking into account the experiences drawn from recent national laws so as to potential abuses from future mechanisms.

Hence it seems that what worried politicians’ minds at that time was not the instrumentality of issuing residence permits, but the fear that this might be one step too far already. The UN Protocol does not show any progress on that aspect given that it only calls for states to consider residence permits for victims as an instrument for prosecution. Clearly, the Experts Group is the vanguard on that issue.

What is also striking is that both the 1996 and the 1998 communications talk of assistance to victims in terms of ‘recovery’, ‘reintegration’ and ‘rehabilitation’
. These terms assume that the process of trafficking destroys every kind of human agency and that the psychological and social difficulties which victims face are the sole result of having been trafficked and not of having been identified and (poorly) treated as trafficked. The UN Protocol, distinguishing between smuggling and trafficking tries to make better sense of what the appropriate assumptions might be with regard to human agency. It allows us to recognise human aspirations of a better life when people agree to take the risks involved in illegal immigration but nevertheless reminds us that coercion and deceit erase the moral relevance of consent when it comes to trafficking. The Experts Group Report however, through its discussion of the problems that arise when trying to apply the conceptual distinction between smuggling and trafficking in real life, reproaches the UN Protocol and the 1996 and 1998 communications for failing to take the side of the trafficked persons. The Experts Group Report also includes a warning that unless counter-trafficking policies are refocused away from the elements of movement and coercion towards conditions of forced labour and slavery like practices, we tend to unjustly connotate victims either as ‘guilty’ or as ‘innocent and deserving’. The conclusion must be then that the 1996 and 1998 communications are totally void of any concern for the side-effects of counter-trafficking policies, in contrast to the UN Protocol which does contain an embryonic awareness of these side-effects and in stark contrast with the Experts Group Report which emphasises the necessity to assess policies on their side-effects with regard to human rights impact.

With regard to the fourth essential of the Experts Group Report – the multidisciplinary cooperation in counter-trafficking – the 1996 and 1998 already contain many elements referring to it. In fact, The 1996 communication explains that it is partly the result of a conference organised by the Commission in June 1996 in Vienna, bringing together for the first time experts, NGOs, academics, law enforcement and immigration officials, and government and parliamentary representatives.
 In a sense, the analysis offered in this paper of the shifts in sense-making with regard to trafficking and human rights in documents at the intergovernmental level is a description of what is often referred to as the ‘Vienna process’.

However, whilst there was seemingly no difference in the understanding of which stakeholders might be invited to the table between the UN Protocol and the Experts Group Report, the importance of the specification in the Experts Group Report that the business sector, labour unions and private citizens are relevant stakeholders comes to light when we take the scope of the 1996 and 1998 communications into consideration. More precisely, given that these communications restricted ‘trafficking in persons’ to ‘trafficking in women for sexual exploitation’, for those drafting the 1996 and 1998 communications it was inconceivable to include the stakeholders the Experts Group specifies as relevant. In the context of the 1996 and 1998 communications, the business sector would have been brothel owners and pimps. Including labour unions would have implied that prostitution had to be conceived as sex work, which somehow was politically not done at that time. And the private citizens that play a role in the context of the sex industry are mainly the clients of sex services. At best, they could be informed and discouraged but certainly could not contribute to counter-trafficking since they were considered to be part of what causes prostitution to exist in the first place.

The Experts Group however, taking effort in making abstraction of any particular labour or service in which human beings might be exploited through forced labour or slavery like conditions, is able to include more stakeholders around the table. Employers in the construction or garment industry as well as their consumers are legitimate parties to talk to and to ask actions from when developing counter-trafficking strategies.
 Hence the conclusion is that with the Experts Group Report, the Vienna process seems to be maturing as more social actors – governments, business, NGOs and citizens – can now legitimately be involved in counter-trafficking strategies.

Table 1 summarizes the comparison carried out in this section and puts the findings in the correct historical order.

	Element of comparison
	1996 and 1998 Communications from the Commission
	2000 UN Protocol on Trafficking
	2004 Experts Group Report

	Form of exploitation
	Trafficking in women for sexual purposes.
	Trafficking in persons with the purpose of exploitation, which includes sexual exploitation, forced labour and removal of organs.
	Trafficking in persons resulting in exploitation of human beings under forced labour or slavery like conditions.

	Policy focus
	Border control and ID documents.
	Movement and coercion.
	Exploitation under forced labour or slavery like conditions.

	Human rights assessment and minimal standards
	Not present. Assistance to victims is fully instrumental to prosecution.
	Embryonic. Asks states to ‘consider’ ‘appropriate’ victim assistance measures.
	Deemed as necessary. Unconditional assistance including residence permits.

	Multi-disciplinary approach
	Present as this document takes up the Vienna Process.
	Vienna Process reconfirmed.
	Vienna Process has matured: business sector and private citizen are now explicitly included.


Table 1. Comparing documents relevant to European counter-trafficking policy.

IV. Making sense of human rights and trafficking

Now that we have an idea of the extent to which the Experts Group Report differs from previous policy documents on trafficking, we can turn to the implications these differences bear on the sense-making function the notion of ‘human rights’ performs with regard to trafficking in those documents. I submit that the reference made to human rights in nearly all documents on trafficking might mistakenly lead us to think that there is continuity in the way the human rights notion relates to counter-trafficking policies. In this section, I will argue that there are three phases in the way the notion of human rights is used in counter-trafficking discourse, the 1996 and 1998 communications representing the first phase, the UN Protocol a second phase and the Experts Group Report a third.

Crucial for our understanding of what human rights are, for the importance we attach to human rights when making sense of and evaluating human living conditions, and for the normative framework we use as guiding actions, is of course the 1948 UN Universal Declaration of Human Rights along with the 1966 UN covenants on Civil and Political Rights, and on Economic, Social and Cultural Rights. These instruments were drawn up by representatives of nation states and were conceived as stipulating objectives to be followed by governments. Thus, nation states have the duty to protect and provide for their citizens’ human rights. Within this Westphalian paradigm
, governments secure human rights through their social and judicial institutions. The phenomenon of trafficking implies a failure of nation states to perform their duties with regard to human rights. Hence they must fight trafficking. Also within the Westphalian paradigm, fighting trafficking must be done by stricter policing on border controls and ID documents. Counter-trafficking appears as a state security issue. Internationally – in the strict sense of the word meaning that relevant actions are between nation states – cooperation takes the form of exchange of information and best practices as well as assisting in training of government officials. In short, one nation state helps another nation state to solve its problem of state security.

One could argue that the Vienna Process, which started in 1996 as an attempt to bring in NGOs into counter-trafficking strategies was a move away from the Westphalian paradigm. However, it must be noted that the 1996 and 1998 communications regard the role of the NGOs as being on the one hand assisting the exchange of information and best practices to and between law enforcement agencies, and on the other hand assist national governments in preventing trafficking by carrying out information campaigns to the public in source countries. This does not consist in a break from viewing trafficking as an issue of state security but rather enhances that sense-making. Furthermore, the link between trafficking and human rights is confused. The 1996 and 1998 communications limit themselves to trafficking in women for sexual exploitation. The human rights violation exists in the sexual exploitation but not in the trafficking! Hence, sexual exploitation for which women are trafficked constitutes the moral reason to fight trafficking. It provides a moral face to what counter-trafficking amounts to: more policing and tighter border and ID controls.

The picture is somewhat different when we turn to the UN Protocol. The UN Protocol contains wording showing that there is at least the awareness that counter-trafficking activities themselves can conflict or undermine human rights law or can otherwise be inconsistent with the respect for and the protection of human rights. In the UN Protocol, the victims of trafficking start to approach the centre of stage, for instance in the stipulation that the protection and assistance to victims must be done ‘with full respect for their human rights’
, that states must protect the privacy and identity of victims, 
 consider implementing recovery measures for victims,
 and that the issue of human rights must be part of the training of law enforcement officials.
 As we now know, these stipulations will find their full development in the Experts Group Report, but even their embryonic presence in the UN Protocol compared to their absence in the 1996 and 1998 communications, shows that the notion of human rights is not solely an issue of state security, but is also normatively related to how state security is re-enforced.

Hence, whereas in phase one, trafficking implied a failure of the state to secure human rights and therefore had to be fought, the UN Protocol can be regarded as representing a second phase, in which a recognition develops that trafficking must be fought because trafficking practices breach human rights of individuals but that these rights are not restored by merely developing counter-trafficking measures. In this second phase, the state institutions and territory share central stage with the victims of trafficking. Being a victim ‘of serious crime’, the state must fight trafficking for the sake of the victim. Hence, human rights risks connected to counter-trafficking are becoming audible to a wide audience. And these risks along with an urge to put the victim in the spotlight rather than border security, were certainly advocated by NGOs around the time that the UNTOC and its Protocols were drafted. For example, in 1999, three NGOs published the ‘Human Rights Standards For The Treatment Of Trafficked Persons’,
 specifying state responsibilities for victims on the principle of non-discrimination, safety and fair treatment, access to justice, access to private action and reparations, resident status, health and other services, and repatriation and reintegration. And so it is clear that the UN Protocol did not instigate this new development in sense-making on how human rights relate to trafficking but that it certainly is an important bearer or ‘durable’ of the sense-making that was developing at that time.

The full significance of that second phase will only become clear at the end of this section after we’ve turned to another sequence in the development of sense-making on human rights and trafficking. In what follows I submit that the Experts Group Report represents the development of a third phase in such sense-making. Not because the report contains explicit wording on the need for a human rights assessment model and minimal standards. As such, it merely represents a completion of the second phase. Rather, what is ‘third phase’ about it lies in what I have called the maturing of the Vienna Process. What first seemed a mere specification of relevant stakeholders in the development of a counter-trafficking strategy, showed to bear huge implications when compared to the 1996 and 1998 communications. More precisely, the Experts Group Report, for the first time, stipulated the need to include stakeholder categories – the business sector, private citizens – that can include exploiters. Thus, whereas in the first phase, trafficking implied the failure of state actors to secure human rights and therefore these state actors needed to take action, the third phase opens the door to the analogous reasoning that as trafficking implies private actors – businesses and private persons – breaching human rights, they too need to take action. The Experts Group confirms this analogy:

(Previous documents( reflect a rather traditional concept of human rights. This concept presumes that only States can violate fundamental (human or civil) rights. This concept corresponds with the traditional aim of constitutions and fundamental rights charters to protect people against public infringements.

Another, more recently developed understanding of the concept of fundamental rights acknowledges that also private parties can deprive a human being of the realistic possibility of enjoying his or her civil or human rights. A State, which refuses to take appropriate measures in order to provide proper protection against such deprivation, would therefore (indirectly) violate the human rights of the offended person.

It must be recalled that the Experts Group only succeeds in such sense-making by disconnecting the notion of trafficking from that of prostitution, something to which the UN Protocol had done preparatory work. But also, the Experts Group, in order to formulate its third phase sense-making, goes to great length to disconnect trafficking from the notions of movement and coercion. The trafficking definition of the UN Protocol as a definition that could be widely accepted, was desperately hoped for in the 1996 and 1998 communications. However, the Experts Group, in its attempt to introduce this new understanding of human rights into sense-making on trafficking, recommends

For the overall purpose of this report – further development of a comprehensive and coherent EU counter-trafficking policy – the definition has to take into account all relevant aspects, especially the impact on human rights. In this context, trafficking in human beings has to be defined as a complex phenomenon violating the trafficked person’s will and right of self-determination and affecting her or his human dignity.

This third phase in sense-making on human rights and trafficking, represented by the interpretation of the Experts Group Report, is ground breaking but not unique. I refer here to an initiative taken by Kofi Annan in 2000 on the issue of the role of business in human rights and development, the UN Global Compact.
 It is an initiative through which businesses can become, on a voluntary basis, signatories to a statement of ten principles and report annually on actions they have taken on those principles. True, the content of the initiative is miles away from the trafficking issue, although the four core ILO principles form the labour standards part of the UN Global Compact principles. But what is more important, and why I refer to it here, is that an institution that was (and in many ways still is) paradigmatically Westphalian – a platform of nation states representatives issuing declarations and covenants recommending and binding national governments – actually went into dialogue directly with private actors. Cragg notes
, as does Mary Robinson suggest,
 that the set of phenomena we tag as ‘globalization’ includes the forming of a new social contract, which does not divide responsibilities but stresses the shared responsibilities of business, governments and civil society in ensuring freedom from fear and want.

Hence, what this third phase amounts to is a paradigm shift. The Westphalian paradigm, in which nation states bore the sole responsibility for protecting human rights, has been replaced by a paradigm that urges nation states to coordinate the protection and furthering of human rights, including the prevention of breaches of human rights to individual persons regardless of whether or not these persons are state citizens. I will refer to this paradigm as the Cosmopolitan paradigm because of the moral philosophy that further distinguishes the two paradigms. The Westphalian paradigm constitutes a global ethic whereas the Cosmopolitan paradigm constitutes a cosmopolitan ethic. The global ethic is a set of values that are acknowledged by nation states as universally valid meaning that each nation state will secure these values for its citizens and on its territory.
 The cosmopolitan
 ethic of the Cosmopolitan paradigm seeks these values to be promoted by anyone – private citizens, businesses, NGOs – anywhere and for all human beings. As Charles Beitz – albeit in a different context – explains:

It is cosmopolitan in the sense that it is concerned with the moral relations of members of a universal community in which state boundaries have a merely derivative significance.

Now, if the first phase – 1996 and 1998 communications – still entails sense-making within the Westphalian paradigm and the third phase – Experts Group Report – represents sense-making within the new Cosmopolitan paradigm, does the second phase – UN Protocol – then constitute a middle position? I believe it does. More precisely, the UN Protocol shows the cracks in the Westphalian paradigm – partly caused by the hammering of NGOs assisting the victims of trafficking and the reclaiming by the wider civil society of the notion of human rights in sustainable development and anti-globalisation campaigning. So what wording is representing these cracks? The answer is precisely the wording that I have named the embryonic awareness that counter-trafficking strategies themselves entail human rights risks. What these passages point out is 1) that in the context of trafficking, the human rights of individual persons are at least as important as state security issues, and 2) that nation states need to uphold these human rights regardless of the nationality of the individuals who hold these rights. Hence, the second phase attempts to introduce a cosmopolitan dimension into the Westphalian paradigm, namely that a state does not only bear responsibilities for the human rights of its own citizens but also for the human rights of non-citizens. This cosmopolitan aspiration is a crack because what it suggests comes over as an additional task for states and not as integrated into the rest of the recommendations – cf. the difference in what states must ensure and what they should consider. It is ‘only’ a crack because the rest of the document and the convention to which the Protocol is attached is still driven by conceptualisations limited by state parties and national territories – characteristic for the Westphalian paradigm.

Table 2 summarizes the analysis submitted in this section, showing the three phases that constitute the paradigm shift in sense-making on human rights and trafficking. In the final section, I conclude this paper with some potential implications of this shift, thereby arguing that this new sense-making paradigm allows new avenues to counter-trafficking strategies.

	
	Westphalian paradigm
	Cosmopolitan paradigm

	Who holds responsibilities for human rights?
	Nation states
	Private citizens, civil society (including businesses and NGOs), governments

	What is the relation between human rights and trafficking?
	Trafficking occurs for the purpose of human rights violations
	Trafficking is a human rights violation

	What does counter-trafficking consist of?
	Migration policing, border control, ID control
	Prevention, protection of and assistance to victims, prosecution

	Who performs counter-trafficking actions?
	Government, NGOs assist in providing information
	Multi-disciplinary, state coordinates

	Underlying ethic
	Global ethic = a set of global values accepted by a significant number of actors throughout the world and embodied in public institutions and practices (e.g. UN Declaration of Human Rights).
	Cosmopolitan ethic = the world is one moral domain in which there are some universal values and global responsibilities, to be acted upon and promoted by anyone with regard to anyone else.


Table 2. The Westphalian and the Cosmopolitan paradigm
V. So what? Possible implications of the new paradigm

What relevance do these findings have with regard to the field? How might the new Cosmopolitan paradigm for sense-making on human rights and trafficking – assuming that the shift finds its way into other bodies political – alter counter-trafficking strategies?

One obvious potential change is the one advocated explicitly in the Experts Group Report, namely that the balance between prevention, protection and assistance, and prosecution is adequately addressed. This would imply the adoption of a human rights assessment model and minimal standards for the treatment of victims. One such standard relates to residence permits for trafficked persons. Within the Cosmopolitan paradigm, these ought to be issued categorically, that is, regardless of whether or not the person is able or willing to cooperate in criminal proceedings. The Council Directive of April 2004 on residence permits
 stipulates that all member states must issue at least an unconditional temporal residence permit to victims for a reflection period, and a conditional one if they are willing to cooperate with the investigations and the judicial proceedings.
 Furthermore, it requires states to grant victims access to existing programs and schemes aimed at their recovery of a normal social life.
 The Directive also stipulates that member states are free to go beyond these requirements.
 Hence we see a beginning here of work aimed at minimal standards for the treatment of victims that is binding, even though there is still a long way to go. However, as an Europol report
 from 2005 shows, while in most countries there is a possibility to issue temporary residence permits, the procedures do not conform to the Council Directive. Hence, the Directive might be a small but important step towards the Cosmopolitan paradigm.

A second potential change relates to the emphasis that is put on the element of exploitation of human beings in forced labour or slavery like conditions. If sense-making on trafficking as a labour issue becomes widespread, then trafficking becomes an issue that is relevant to business ethics and corporate social responsibility. Within those domains, a lot of work is developing around responsibilities of corporations with regard to outsourcing and value chain governance. In this sense, the mainly moral talk and voluntary initiatives might get a more biting edge because within the Cosmopolitan paradigm, corporations of which you and I buy products and services on a daily basis can become traffickers too. It is interesting to note in this light that the Belgian parliament amended its legislation on trafficking in 2005 to also include as trafficking the mere fact that one allows persons to work in conditions that constitute a violation of the human dignity.

Finally, a third potential change is to be found with the people working in the NGOs offering assistance to trafficked persons. Whereas the old paradigm proposed to issue residence permits on the condition that the trafficked person was willing to cooperate with the investigation, the Cosmopolitan paradigm entails a move towards issuing residence permits if a person is exploited under forced labour or slavery like conditions. Given that most of the assistance to trafficked persons is offered to those with a residence permit, the change in paradigm will cause a considerable change in how potential trafficked persons are approached and talked to during the reflection period, in how there cases need to be represented by these NGOs to the administrative agencies issuing the permits, and also in the kinds of cases that will be dilemmatic for those offering assistance. If obtaining a residence permit is conditional upon willingness to cooperate, then it does not matter if the condition of exploitation is arguably forced or slavery like. However, if residence permits are issued categorically, a person who is willing to cooperate might not get a residence permit because the conditions under which he or she is exploited is not straightforwardly forced or slavery like. This potential implication of the paradigm shift in sense-making on human rights and trafficking is as of yet not researched and is possibly underestimated.

Notes
� Haynes, D. F. 2004. Used, Abused, Arrested and Deported: Extending Immigration Benefits to Protect the Victims of Trafficking and to Secure the Prosecution of Traffickers, Human Rights Quarterly 26:221-272.


� On 25 March 2003 (OJ L 79, 26.3.2003, p. 25), the European Commission adopted the Decision to set up a consultative group. By Decision of 27 August 2003 (OJ C 205, 30.8.2003, p.3), the Commission appointed the members of the Experts Group.


� The Brussels Declaration on Preventing and Combating Trafficking in Human Beings was the final outcome of a conference that took place on 18-20 September 2002. In this European Conference on Preventing and Combating Trafficking in Human Beings – Global Challenge for the 21st Century, more than 1000 participants came together representing EU member states, accession and candidate countries, third countries as well as IOs, IGOs and NGOs and the institutions of the European Union.


� Experts Group 2004. Report of the Experts Group on Trafficking in Human Beings. (Brussels: European Commission).


� For example Tampep, GAATW, STV


� See:


Obokata, T. 2003. EU Council Framework Decision on Combating Trafficking in Human Beings: A Critical Appraisal, Common Market Law Review 40:917-936.


Haynes, op. cit.


McCreight, M. V. 2006. Smuggling of Migrants, Trafficking in Human Beings and Irregular Migration on a Comparative Perspective, European Law Journal 12(1):106-129.


� Recommendation 2 of the Brussels Declaration on Preventing and Combating Trafficking in Human Beings, September 20, 2002.


� Commission decision 2003/209/EC


� Brussels Declaration, op. cit., p.3


� Ibid., pp. 2, 5, 6, 7


� Experts Group, op. cit., p.6


� Ibid., p.7, emphasis in original


� See Gallagher, A. 2001. Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: A Preliminary Analysis, Human Rights Quarterly 23:975-1004.


Gallagher’s paper includes an interesting account of how a draft version of the UN Protocol differs from the final version and through which lobbying efforts these amendments made. She also notes that ‘While human rights concerns may have provided some impetus (or cover) for collective action, it is the sovereignty/security issues surrounding trafficking and migrant smuggling which are the true driving force behind such efforts.’ (p. 976) 


See also Obokata, op. cit. Obokata makes a plea for the incorporation of the victim’s perspective with regard to temporary residence permits (p. 930) and in general concludes that the provision of protection and assistance should be considered from a human rights perspective, in which the protection of victims weighs equally with the promotion of criminal justice (p. 931).


� Experts Group, op. cit., p.8


� McCreight, op. cit.


� Gallagher, op. cit., p.1004


� Haynes, op. cit., p.233


� Aronowitz, A. A. 2001. Smuggling and Trafficking in Human Beings: The Phenomenon, The Markets That Drive It And The Organisations That Promote It, European Journal on Criminal Policy and Research 9:163-195.


� Obokata, op. cit.


� Ibid., p.932


� Experts Group, op. cit., p.8


� Ibid., p.10


� Chuang, J. 2006. Beyond a Snapshot: Preventing Human Trafficking in the Global Economy, Indiana Journal of Global Legal Studies 13(1):137-163.


� Experts Group, op. cit., p.8 and 13


� Ibid., p.11


� Ibid., p.9


� Ibid., pp.9-10


� Idem.


� Idem., emphasis in original


� Ibid., p.12


� In full, the United Nations Protocol To Prevent, Suppress And Punish Trafficking In Persons, Especially Women And Children, Supplementing The United Nations Convention Against Transnational Organised Crime. UN 2000.


� In full, the Communication From The Commission To The Council And The European Parliament For Further Actions In The Fight Against Trafficking In Women. European Commission 1998. COM(1998)726.


� In full, the Communication From The Commission To The Council And The European Parliament On Trafficking In Women For The Purpose Of Sexual Exploitation. European Commission 1996. COM(1996)567.


� Art. 2.a., UN protocol, op. cit., p. 2


� Art. 3.a., Ibid., p. 2


� Experts Group, op. cit., p.6


� Ibid., p.29, recommendation 67


� Ibid., p.50


� UN Protocol, op. cit., p.1


� Idem.


� Experts Group, op. cit., pp.47-53


� The argument of the Experts Group (op. cit., p.48) is as follows:


The purpose of smuggling is the illegal crossing of borders, whereas the aim of trafficking is the exploitation of the trafficked person. In other words, smuggling concerns primarily the protection of the State against illegal migration, while trafficking primarily concerns the protection of the individual person against exploitation and abuse. A distinguishing criterion, therefore, between smuggling and trafficking is the existence of a victim, that is, a person whose individual rights have been violated. The offence of smuggling, on the contrary, as such does not violate individual rights but the political interest of the State whose borders are violated. However, often smuggled persons are themselves victims of human rights violation, for example the right to life.


� Ibid., p.48


� Ibid., pp.49-50


� Ibid., p.50


� Cf. Supra


� Experts Group, op. cit., p.51


� Idem.


� Ibid., p.52


� Ibid., p.53


� Art. 2.b. UN Protocol, op. cit., p.2


� Art. 6.1. Ibid., p.3


� Art. 6.3. Ibid., p.3


� Art.7.1. Ibid., p.4


� Art. 10.2. Ibid., p.6


� Art. 6.2. Ibid., p.3, emphasis added


� Art. 6.3. Ibid., p.3 emphasis added


� Art. 7. Ibid., p.4


� Experts Group, op. cit., p.227


� Kant, I. (translated by James W. Ellington) 1785/1993. Grounding for the Metaphysics of Morals 3rd ed. Hacket, p.36


� Experts Group, op. cit., p.8


� Art. 9.3. UN Protocol, op. cit., p.5


� Art. 10.2. Ibid., p.6


� Experts Group, op. cit., p.12


� European Commission 1996, op. cit.


� Ibid., p.4


� European Commission 1998, op. cit., p.2


� Ibid., p.1


� European Commission 1996, op. cit., p.3


� Ibid., p.10


� Ibid., p.11


� Idem.


� European Commission 1998, op. cit., p.3


� Ibid., p.8


� Ibid., p.9


� European Commission 1996, op. cit., p.12


� Ibid., p.14


� European Commission 1998, op. cit., p.9, emphasis added


� The European Commission did not present such a formal proposal in 1999. At the Tampere European Council in October 1999, the issue of fair treatment of third country nationals was on the agenda but referred to the regularisation of the status of those who already held a long-term residence permit. It was not until February 2002 that a proposal was drafted for a Council Directive on a short-term residence permit for victims of trafficking. This proposal resulted in April 2004 in the Council Directive 2004/81/EC ‘on the residence permit issued to third-country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities’


� European Commission 1998, op. cit., p.9, emphasis added


� European Commission 1996, op. cit., pp.18-19 and 21


European Commission 1998, op. cit., p.13-14


� European Commission 1996, op. cit., p.3


� see Gallagher, op. cit.


� The implication of course is also that in the context of the Experts Group Report, brothel owners and clients of sex services might also be conceived of as able to perform actions that prevent trafficking.


� The Westphalian paradigm refers to the international system of sovereign states resulting from the 1648 peace of Westphalia, ending religious wars and entailing territorial adjustments. The notion Westphalian sovereignty rests on two principles: 1) territoriality, 2) exclusion of external factors from domestic authority structures.


� Art. 2.b. UN Protocol, op. cit.,p.2


� Art. 6.1. Ibid., p.3


� Art. 6.3. Ibid.,p.3


� Art. 10.2. Ibid.,p.6


� GAATW 1999. Human Rights Standards For The Treatment Of Trafficked Persons (Bangkok: GAATW). The NGOs that had developed the document were the Foundation Against Trafficking in Women, the International Human Rights Law Group, and the Global Alliance Against Traffic in Women. A network of more NGOs – The Human Rights Caucus – was established to coordinate campaign and lobbying work for that document.


� Experts Group, op. cit., pp. 54-55


� Ibid., p.55


� See the website of the UN Global Compact for more information: www.unglobalcompact.org


� Cragg, W. 2000. Human Right and Business Ethics: Fashioning a New Social Contract, Journal of Business Ethics 27(1-2): 205-14.


� Robinson, M. 1998. The Business Case for Human Rights, in D. Hart (ed.) Visions of Ethical Business (London: Financial Times Management): 14-17.


� Nigel Dower offers important analytical distinctions between global ethic/global ethics and a global ethic/cosmopolitan ethics. A global ethic as a social reality entails a description of a set of global values accepted by a significant number of actors throughout the world and embodied in public institutions and practices. A global ethic as a theory refers to a person’s own view, based to some extent on reflection and reasoning, about what global values ought to be accepted. Global ethics on the other hand is a discipline, more precisely it is the philosophical examination of the normative and theoretical issues which arise from considering relations between states and individuals on a global scale. Finally, cosmopolitanism refers to the idea that the world is one domain in which there are some universal values and global responsibilities, meaning that the duties we have as human beings extent beyond national borders, to other human beings wherever they might be and of whatever nationality they might be. See Dower, N. 1998. World Ethics. The New Agenda. (Edinburgh: Edinburgh University Press), pp.10 and 25.


� Cosmopolitanism is a philosophical position going back to the Stoa (BC). It is currently a position informing debates within political philosophy and global ethics. For a further introduction, see Dower, op. cit.


For an overview of its current use in global ethics, see van Hooft, S. and Vandekerckhove (eds.) forthcoming. Questioning Cosmopolitanism. (Dordrecht: Springer).


� Beitz C. 1979 Political Theory and International Relations (Princeton, NJ: Princeton University Press): 181-2.


� Council Directive 2004/81/EC of 29 April 2004 ‘on the residence permit issued to third-country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities.


� Art. 8, Ibid.


� Art. 12, Ibid.


� Art. 4, Ibid.


� Europol 2005 Legistlation on Trafficking in Human Beings and Illegal Immigrant Smuggling.


� Art. 433 quinquies §1 of the Belgian Criminal Law





